
In recognition that one in �ve Americans call a rural community “home,”[1] CMS adopted a new Medicare provider type
for a Rural Emergency Hospital (REH) e�ective January 1, 2023.[2] REH status gives rural hospitals an option to continue
treating patients without having to sta� and maintain inpatient services, allowing them to focus on emergency care and
outpatient services.

So far, 21[3] out of the “389 rural hospitals ‘most likely’ to consider converting to REH,”[4] have made the switch to REH
status. �e low turnout may be due in part to the limitations imposed by REH status. For example, unlike typical hospitals,
a REH is prohibited from providing inpatient services and is only permitted to furnish outpatient services, emergency
services, and observation care.[5] �e initial policies further limit the facilities eligible for REH status to only two current
provider types: by converting either a critical access hospital (CAH) or a hospital located in a rural area with no more than
50 beds. �us, REH status is currently unattainable for new facilities.[6] Fortunately, CMS does permit any facility that
converts to a REH to reverse course if such status is not as bene�cial as hoped.

Recent Developments

As of June 2024, CMS and Congress are still working to clarify the REH rules.[7] For example, on April 29, 2024, the
bipartisan “Rural 340B Access Act of 2024” was introduced in the U.S. House [8] which seeks to correct an “oversight”
made by Congress when it created REHs by including REHs as eligible for the 340B Program.[9]

Currently, REH eligibility is limited to CAHs and certain rural hospitals if they participated in Medicare as of December 27,
2020.[10] To address this limitation, on May 8, 2024, the “Second Chances for Rural Hospitals Act”[11] was introduced in
the U.S. House, which along with its Senate counterpart, the “Rural Health Sustainability Act,”[12] would extend the REH
eligibility deadline to January 1, 2014. �is would allow hospitals that closed between 2014 and 2020 to be eligible for REH
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designation. �ese two pieces of legislation would also amend the de�nition of “rural” to be de�ned by the Health
Resources and Services Administration (HRSA) O�ce of Rural Health Policy rather than the O�ce of Management and
Budget (OMB), which has allegedly wrongly categorized rural communities as urban.[13]

Another piece of legislation that is a bit more comprehensive was introduced in the U.S. Senate on May 15, 2024, titled the
“Rural Emergency Hospital Improvement Act.”[14] �is Act would, for example: (i) change the eligibility deadline to
January 1, 2015; (ii) allow REHs to maintain or create a unit for inpatient psychiatric care and obstetric care and allow for
limited inpatient rehabilitation services; (iii) require additional funding for laboratory services; (iv) clarify REH eligibility
for certain grants; and (v) authorize certain Skilled Nursing Facility (SNF) transfers.[15]

General Considerations Before Converting to a REH

Financial Bene�ts

�e main �nancial bene�t of converting a hospital into a REH is that CMS will provide a monthly facility payment,
adjusted annually for in�ation.[16] Additionally, the hospital will receive payment at a rate of 105% of the Outpatient
Prospective Payment System (OPPS) for services that qualify as “REH Services,” de�ned as “emergency services” and
“other medical and health services.”[17] Services that do not qualify as REH Services include ambulance services, SNF
services,[18] laboratory services, diagnostic and radiology services, and outpatient rehabilitation services.

Ef�ciency and Importance of Inpatient and Skilled Nursing Care

Assessing the e�ciency of inpatient care and the needs of the community are important in determining what services
sustain the hospital’s revenue. �e costs of operating inpatient services for some rural hospitals means operating at a loss,
and ultimately, impending closure.[19] For example, a rural Georgia hospital was using only 10% of its inpatient beds.[20]
�erefore, hospitals considering converting should evaluate whether the burden of o�ering inpatient services would be
justi�ed.

When deciding whether to convert a hospital into a REH, the facility should also consider the importance of its skilled
nursing care. If a nursing home is important to the facility’s strategy and mission, then inpatient and swing beds likely add a
marginal cost, while helping to spread out the overhead. If such is the case, then converting to a REH might not be a good
idea.[21]

In addition to removing inpatient and swing bed services, at least one hospital has closed its labor and delivery department
because REHs can only provide “low-risk” labor and delivery.[22] Since it did not have enough of these types of patients or
reimbursements for inpatients services, it no longer made �nancial sense to keep the unit open.[23] However, removing
these services likely comes with community backlash, so including a public relations �rm may be bene�cial to
appropriately convey and manage communications.

New Opportunities

�ere are several new opportunities created by REH status that facilities should consider. First, the opportunity to get
creative with outpatient services. With the space opened from removing inpatient services and the additional funding,
some REHs are (i) o�ering more clinics, (ii) enhancing outpatient and emergency medical services through the expansion
of emergency department and outpatient services capability, (iii) focusing on quicker access to life-saving care, and (iv)
streamlining patient transfers.[24]
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Second, establishing an REH may create an opportunity to explore new partnerships under the Stark Law �exibility
discussed below. REHs need partners to provide advanced services, and every relationship is a chance to create new
revenue streams in an attempt to reach �nancial sustainability and better patient care for our rural communities.

Regulatory Considerations Before Converting to a REH

REH Staf�ng

REH sta�ng requirements are di�erent from other hospitals, so a facility’s sta�ng is important to consider when
determining whether to convert to a REH. A key attraction to converting to a REH is the potential cost savings due to
lower salary expenses. Because REHs provide limited medical services,[25] physicians and advanced care providers may be
“on call” and within a certain distance from the facility, resulting in lower costs. CMS also allows nurses, clinical
technicians, EMTs, or other auxiliary medical personnel to ful�ll the role for 24/7 on-site sta�ng, also resulting in lower
costs.[26]

Services

In addition to the two required categories of care—24-hour emergency services and observational services—REHs may
provide outpatient services, including: radiology, laboratory, outpatient rehabilitation, surgical, maternal health, and
behavioral health services.[27] A REH may also own and operate an ambulance service.[28] Additional outpatient services
that may be o�ered include opioid treatment, maternal health care, and outpatient surgery.[29] Like CAHs, a REH may
serve as a “telehealth originating site,” while providing an optional, more e�cient alternative path to certain geographically
unavailable specialists or specialty services.[30]

Stark Law Flexibilities

In CMS’ REH proposed rule, it proposed to (1) add a new Stark exception for ownership or investment interests in an REH
and (2) revise certain existing Stark exceptions concerning compensation arrangements to which an REH is a party.[31]
Said exceptions would have broadly permitted physicians to own and invest in REHs.[32] �ough CMS did not adopt these
exceptions.

To the extent that a REH furnishes Designated Health Services (DHS), which include clinical laboratory, radiology, and
certain other ancillary services, along with outpatient prescription drugs, the Stark restrictions would apply to those
services. However, “[b]ecause an REH is not considered a hospital under the Stark law and is not one of the other speci�c
types of entities to which the exceptions currently apply,”[33] CMS revised certain exceptions to apply to REHs, including
those for (i) physician recruitment, (ii) obstetrical malpractice insurance subsidies, (iii) retention payments in rural and
underserved areas, (iv) electronic prescribing items and services, (v) assistance to compensate a non-physician
practitioner, and (vi) timeshare arrangements.[34] In general, these exceptions are consistent with those for hospitals, rural
health clinics, and federally quali�ed health centers. CMS further clari�ed that REHs located in rural areas may be eligible
to rely on the rural ownership exception as long as substantially all (not less than 75%) of the DHS it furnishes is to
residents of rural areas.[35] As such, any arrangement with a REH should be carefully structured to comply with an
applicable Stark exception and with the federal Anti-Kickback Statute (AKS).
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Impact on Distinct Part Units

Other than a SNF, a REH cannot operate distinct part units, such as psychiatric units and inpatient rehabilitation units.[36]
As such, if a hospital considering converting to a REH operated distinct part units other than SNFs, it will have to consider
what it will do with its distinct part units if it in fact converts. For SNFs, “[g]iven that a 3-day prior inpatient care stay is
required for bene�ciaries to receive Medicare SNF services and an REH visit does not constitute an acute inpatient stay,
the REH cannot provide the qualifying sta� and therefore the patient’s must be transferred to the REH SNF unit from
another facility.”[37] Moreover, SNF unit services would be paid at the SNF per diem rate.

For inpatient rehabilitation (IRF) units, one option is to transfer the unit to another provider.[38] To do so successfully,
however, the unit must remain in compliance with its conditions of participation so that it remains classi�ed as an IRF unit.
[39] �ese conditions require that the hospital in which the IRF is a unit have “at least 10 sta�ed and maintained hospital
beds that are paid under the applicable payment system under which the hospital is paid, or at least 1 sta�ed and
maintained hospital bed for every 10 certi�ed inpatient rehabilitation facility beds, whichever number is greater.”[40] �e
IRF unit may also convert to an IRF hospital, but that requires meeting certain “separation tests” to be excluded from the
speci�ed prospective payment system. �ese IRF unit conditions of participation are very similar for psychiatric units.[41]
�erefore, if the units cannot be separated from the hospital and/or transferred to a new, appropriate owner, while
simultaneously meeting the REH’s and unit’s conditions of participation, then converting to a REH may not be a viable
option.[42]

Important Considerations

Before converting a CAH or rural hospital with fewer than 50 beds into a REH, below are a few initial items to consider:
1. Whether it is �nancially bene�cial to cease inpatient operations, including the impact on revenue from follow-up

care.
2. Whether REH status is more bene�cial than the previous classi�cation (e.g., CAHs, Rural Hospitals, Medicare-

Dependent Hospitals, or Sole Community Hospitals (assuming REH status will become available for other hospital
types)).

3. Whether the facility will lose access to other favorable payment policies, such as the 340B Drug pricing program.
4. How non-Medicare payers reimburse REHs.
5. Potential resistance from community and leaders who may be concerned about the loss of inpatient services.
6. What to do with distinct part units, other than SNFs.
7. How to structure arrangements with REHs to avoid implicating the federal Stark and AKS laws.
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